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1 MR. KRUEGER: Hawaiian I is right around here. When they 

2 were doing some work, they found some contamination, 

3 but the extent of the contamination is not known at 

4 this time. 

5 COUNCILMEMBER PONTANILLA: So if we do System C and we 

6 find contamination, what is the alternative for 

7 that? 

8 MR. KRUEGER: I don't know. We can change the -- where we 

9 locate the storm drains, go through another road. I 

10 wouldn't want to try to decontaminate it because the 

11 groundwater -- I mean, if it's 

12 COUNCILMEMBER PONTANILLA: Yeah. 

13 MR. KRUEGER: If it's over there, then it's -- it's more 

14 widespread than we anticipated, so I will try to 

15 relocate the storm system, find another route that's 

16 not contaminated. 

17 COUNCILMEMBER PONTANILLA: So we haven't tested, do some 

18 ground testing, then? 

19 MR. KRUEGER: Correct. 

20 COUNCILMEMBER PONTANILLA: As of yet. 

21 MR. KRUEGER: Correct. The -- And the contamination in 

22 the wharf road may not be the power company. It may 

23 be because along here there's some fuel storage, 

24 fuel tank storage. 

25 COUNCILMEMBER PONTANILLA: Yeah. 
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1 MR. KRUEGER: So it may be that. It may not be the 

2 Molokai Electric. 

3 COUNCILMEMBER PONTANILLA: Okay. Yeah. What I'm afraid 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

of is because of the sea level in that area is being 

so low that, you know, we may have more 

contamination than we can think of, yeah, especially 

when tide moves inland. So thank you. 

CHAIR MOLINA: Member Pontanilla, Director Arakawa wanted 

to --

COUNCILMEMBER PONTANILLA: Okay. 

CHAIR MOLINA: -- to your question. 

MR. ARAKAWA: Actually, I think Mr. Krueger answered it, 

but I think our two basic choices are either -- when 

we run into oil, we can try to decontaminate and 

deal with the problem as which would add to the 

project cost, obviously, or we can reroute the line 

away from it. And, of course, if we reroute it 

away, we'd have to do some tests to make sure that 

wherever we were rerouting it to doesn't have any of 

that oil. So it's basically two basic choices that 

21 we're dealt, left to deal with. 

22 CHAIR MOLINA: Thank you, Mr. Arakawa. 

23 Member Kane, you had a question for the 

24 Department. 

25 COUNCILMEMBER KANE: I'll just limit mine to one, Chair, 
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it's the legal component. I think Mr. Hokama -- and 

I hope I'm not taking a line of questioning from 

him, but just the issue of because it's Ranch - or 

whoever, it's not County property, and because you 

had to go through a right of entry process, get in 

there, clean it up; is there any legal recourse that 

we have as far as an obligation by the owner of the 

property? Obviously that was put there for a 

reason, and was there some maintenance obligation 

that they had to fulfill? And if so, do we have 

documentation or any access to files or records that 

would give us legal recourse to deal with the 

landowner doing his obligation, if there is any? 

14 CHAIR MOLINA: Corporation Counsel Young. 

15 MS. YOUNG: I'm not familiar with this particular right of 

16 entry agreement, but typically what a right of entry 

17 is is just to allow the County to be on the property 

18 in order to do whatever work it has to do. And so 

19 usually we wouldn't have recourse because the 

20 landowner is only providing us access on to their 

21 property and they're not usually ensuring that that 

22 

23 

24 

25 

property is going to be in a certain condition. But 

it would depend on the specific terms of that 

particular right of entry agreement or agreement we 

had with the landowner. 

RALPH ROSENBERG COURT REPORTERS, INC. 



PWT 09/30/04 55 

1 COUNCILMEMBER KANE: Okay. So my question more would be 

2 in line with if there's a drainage way -- What is it 

3 called, Mr. Krueger? 

4 MR. KRUEGER: A diversion ditch. 

5 COUNCILMEMBER KANE: It's a diversion. It was built for a 

6 particular reason. And it would seem that there 

7 must have been some permitting process for it to get 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

built. I don't know, maybe it was so long ago there 

wasn't, but are -- Would there be any obligations 

tied to the construction of a diversion by the 

landowner as far as maintenance of that, that 

diversion or the diversion area? And what would be 

the legal In other words, if they're not 

fulfilling their obligation, what legal recourse 

does the County have, since we were the damaged 

party via our Fire Department as well as public at 

large? 

MS. YOUNG: Well, I don't know exactly what type of 

permits were needed. I'm guessing that there would 

be an SMA, at least, permit that was required and 

building permit for this diversion system. It would 

depend on what the terms were. Usually the owner of 

that system would have maintenance of that system, 

so they would have an obligation to maintain that 

property_ 
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1 COUNCILMEMBER KANE: Final question, Chair. 

2 So is there any effort on the County's part 

3 to investigate that as far as our legal -- I mean, 

4 to protect the County, which is the public, 

5 ultimately? So I don't know if Mr. Arakawa is able 

6 to respond to that, but at least some due diligence 

7 to who has what obligation? 

8 And in this case if there's a diversion that 

9 was constructed for a particular reason, obviously 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

if there were no houses there, no Ranch Camp, no 

nothing, then there wouldn't be a need for it 

because the natural lay would have taken it right 

into the wetland below. But because they 

constructed houses over there at some point in 

history, a diversion was probably associated with 

that construction and, therefore, there seems to be 

some obligation by a landowner or whoever 

constructed it to maintain it. And if that has been 

lacking, then shouldn't we be looking into some 

recourse to protect the County's interest as far as 

the money outlay and protecting the County? 

22 CHAIR MOLINA: Mr. Arakawa. 

23 MR. ARAKAWA: Councilmember Kane, I think that's an 

24 

25 

excellent point. And I don't have the answer to the 

question right now, but I think we should look into 
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1 it and ascertain what the facts are. And we can 

2 certainly report back to this Committee on your 

3 question. 

4 COUNCILMEMBER KANE: I would appreciate that, Chair. 

5 CHAIR MOLINA: So noted. 

6 COUNCILMEMBER KANE: Thank you. 

7 CHAIR MOLINA: Mr. Mateo. 

8 COUNCILMEMBER MATEO: Chairman, thank you very much. And 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

that was -- that was my interest as well. Only 

because, you know, like that diversion ditch does 

not belong to the County. It is -- it belongs to 

Molokai Ranch. And part of the process and part of 

the -- I would assume the agreement was their 

maintenance of that particular ditch. So my concern 

was, you know, where -- This has been an ongoing 

problem for such a long time, it's just been 

compounded over the years, and still nothing had 

been done. 

So my question to Corporation Counsel would 

have been, you know, asking for you to review 

whatever documents we have on file and take a look 

at what our alternatives are in dealing with the 

particular landowner. Because we just cannot 

continue to go through this kind of process again. 

And I thank Member Kane for, you know, asking 
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those questions, because I think that is really, you 

know, the key element in dealing with the Kaunakakai 

flooding problems. And unfortunately, even though 

we have to deal with it, I think we've got to start 

addressing the initial problem, and the initial 

problem is the culvert that's not working because 

it's been damaged. 

Thank you. 

9 CHAIR MOLINA: Thank you, Member Mateo. 

10 Member Hokama. 

11 CHAIR HOKAMA: Chairman, maybe just for the expansion of 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

the Committee's request to the Department regarding 

the diversion ditch, I think we need to find out 

exactly if it's just that and why wasn't it or isn't 

it a dedicated drainage easement to the advantage of 

the County if we approved that subdivision to be 

constructed. So I would ask, one, if the 

appropriate agency or department can follow through 

on the land use approval process and what conditions 

of land use, if any, would be pertinent to this 

concern regarding this Item 23, Mr. Chairman, on 

that particular project area of the Ranch Camp mauka 

flooding. 

Because I think the members have brought up 

some good points, Chairman. If it's not a natural 
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diversion ditch, then obviously it was built to 

address something that was a requirement. So I'm 

sure we can have records to verify that requirement 

and the conditions of -- of approval. 

The other one was Mr. Arakawa's comment about 

the concern from the Committee Members regarding the 

oil or hazardous material. So one of the options 

was that I heard was go around that area or 

redirect and find a different routing. Nonetheless, 

whose responsibility is it to clean up that 

hazardous material? Are we just going to say we 

acknowledge it and then walk away, or do we address 

it and take care of it? 

MR. ARAKAWA: I think that's part of the issue. Once we 

run into the oil, we have to find who basically 

spilled it there, and that's a big question mark. 

You know, we have to first find the fault and try to 

attribute the cost to that party. And assuming we 

can do that, then I'm not sure what kind of legal 

issues would be involved with that or whether or not 

that would be a big fight or what. But it's a lot 

more complicated if we go that route as opposed to 

just trying to avoid it and get our drainage system, 

you know, put in. 

So, I mean, that's -- that's, I guess, a 
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hypothetical question at this point, but generally 

if we're going to have to try to remediate it, it 

60 

would be more expensive and more time consuming. I 

mean, that's generally in answer to your question. 

CHAIR HOKAMA: I understand that, Mr. Arakawa, and my 

concern is we've become aware of a situation and I 

hope we don't just walk away and say, well, okay, 

then we're not going to do anything here. And say, 

let's forget it, we're going this side, the dirt 

the dirt or the soil is fine, but we still aware 

that we have a problem area along the path of the 

project. 

So if I can ask, Chairman. 

14 CHAIR MOLINA: Proceed. 

15 CHAIR HOKAMA: Corp. Counsel, what wouldn't -- why 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

wouldn't, you know, we consider -- And if you tell 

me, well, you need to amend the law, maybe we should 

consider that we do the project, anyway, and the 

improvements or additional cost to mitigate that 

Department of Health or hazardous material concern, 

we take care of it, charge it, and lien it again the 

property where the correction work is being done, 

remedial work is being done, and then deal with the 

owner that way. 

If it's not them, then how did it get on 
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1 their property? And if they don't want to pay, then 

2 we'll foreclose and sell the property and recoup our 

3 expenses. 

4 MS. YOUNG: Hazardous waste law is very complicated, but 

5 my understanding of hazardous waste is that if the 

6 property is obtained by the current landowner and 

7 they did not put the hazardous materials there and 

8 they didn't do anything active with the property, 

9 they didn't develop it, is that, you know, depending 

10 on the circumstances, they may not be liable for 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

that hazardous waste. And that the hazardous 

materials would be the responsibility of the 

previous landowner or -- so, you know, there would 

be recourse against that property owner. 

But we would have to take a look at, you 

know, responsibility. And, of course, we'd have to 

look at what facts we're dealing with now, what 

the -- what the landowner had developed on the 

property when they obtained it, what circumstances 

they obtained it under, because sometimes there's 

provisions in the deed that allow for recovery, you 

know, that basically the previous landowner, if 

they're the responsible parties, would be 

responsible for that hazardous waste. A lot of 

times nowadays there's provisions in the deed that 
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absolve the previous landowner from that 

responsibility, basically you're taking the property 

as is, that's fairly common. But, again, we would 

have to look at the specific circumstances of that 

particular conveyance. 

And, again, and we would work with Public 

Works and Planning Departments to -- to look at who 

is required to maintain it, who is required to 

remediate the hazardous waste problem on that 

property. 

11 CHAIR HOKAMA: How long would that -- you need to get that 

12 

13 

14 

15 

16 

17 

18 

kind of information? Because to me it's big enough 

of a concern that the Department has chose to defer 

this project, if I understand it right. 

Is that correct, Mr. Arakawa, this project is 

deferred until you resolve this hazardous material 

situation? 

MR. ARAKAWA: For Kaunakakai drainage system? 

19 CHAIR HOKAMA: Yes. 

20 MR. ARAKAWA: We are proposing to basically go around the 

21 existing oil that we found. And maybe Mr. Krueger 

22 can correct me if I'm wrong, but we will be 

23 requesting funding as part of the '06 budget for --

24 CHAIR HOKAMA: Because you requested to take away funding 

25 from that project and transfer it to another one. 
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1 Isn't that right, Mr. Mateo? 

2 COUNCILMEMBER MATEO: Yes. 

MR. ARAKAWA: So what's happened on B, Subsystem B, 

basically, is that we've had the mauka portions of 

the drain line constructed, but there is no outlet. 

So the improvements that have already been 

constructed are of basically very limited use 

without the outlet. So the outlet is needed in 

63 

3 

4 

5 

6 

7 

8 

9 order to make the system work. And the quickest way 

10 for us to have that system operational is to 

11 basically just put in a new drain line away from the 

12 known spills. 

13 CHAIR HOKAMA: And so this is going to cost us the same, 

14 going to save us money, going to cost us a lot more 

15 money? Do you have an estimate, Joe? 

16 MR. KRUEGER: It will be about 3 to 5 percent more. 

17 CHAIR HOKAMA: Because of the delay in time? 

18 MR. KRUEGER: The delay in time, the rebidding. We 

19 

20 

21 

22 

23 

24 

25 

actually canceled the contract, the contractor. 

We're closing out the contract. 

rebid the contract. 

So we'd have to 

CHAIR HOKAMA: Okay. The reason I ask these questions, 

Chairman, is, one, if the Department is already 

contacting the Corps of Engineers to review certain 

cost items within their formula of whether or not 
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that we -- this project area qualifies for certain 

assistance, the Corps also deals with hazardous 

material and wetlands that we are knowledgeable of. 

They deal with it in Saipan, Tinin, other areas of 

the Pacific basin, also. So there -- I think 

there's funds called FUDS or SUDS, I forget the 

Federal acronym for it, but it's to process and deal 

with hazardous material, I think Congress puts aside 

every year. Have the Department considered going 

after those funds to 

11 CHAIR MOLINA: Mr. Arakawa or Mr. Krueger. 

12 CHAIR HOKAMA: to address the problems? 

13 MR. ARAKAWA: No, no, we haven't. The section of storm 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

drain along the wharf road that we found the 

contaminated at is on private property. And that 

was the only portion of the storm drain that we -­

was outside of the State road right-of-way. Well, 

now we're going back into the -- all into the State 

road right-of-way to get away from them. That 

portion has been tested by the State Highways 

Department to determine that it's not contaminated 

so that they don't have to do any decontamination. 

So we won't have to decontaminate the rest of the 

project. 

25 CHAIR HOKAMA: Is there any evidence that the 
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1 contamination is contained or is spreading? Do we 

2 know the -

3 MR. ARAKAWA: No, we don't. We don't. From what we can 

4 

5 

tell, there's a fuel tank right next to the area, so 

we're guessing that it came from that fuel tank. 

6 CHAIR HOKAMA: Okay. Thank you very much, Mr. Krueger. 

7 Thank you. 

8 CHAIR MOLINA: Thank you, Mr. Hokama. 

9 The Chair has one question. Has the 

10 

11 

12 

Department notified the State Department of Health? 

I mean, what is their involvement in this matter at 

this point? 

13 MR. KRUEGER: Yes, that was the first thing we did. And 

14 

15 

16 

the State Highway Department. So both of them did 

do an investigation. That's how we know why and 

where it is and now we're going to realign the storm 

17 drain. 

18 CHAIR MOLINA: And they/ve concurred with the Public Works 

19 Department that this is not at this point a serious 

20 public health matter yet? 

21 MR. KRUEGER: I'm not sure on that. There -- Because they 

22 still have to deal with the private landowner on 

23 that one section and I don't know what the 

24 determination of their findings are. 

25 CHAIR MOLINA: And, again, for the record, who is the 
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1 private landowner in this case? 

2 MR. KRUEGER: I'm not sure. 

3 CHAIR MOLINA: Okay. Okay. Thank you. 

4 

5 

Committee Members, any other questions for 

the Department or Corp. Counsel? 

6 CHAIR HOKAMA: You will find out who the landowner is, 

7 Chair? 

8 CHAIR MOLINA: Thank you. You had -- You read my mind. 

9 The Committee will make a request to find out who 

10 the landowner is. Thank you. 

11 COUNCILMEMBER PONTANILLA: Chair. 

12 CHAIR MOLINA: Mr. Pontanilla. 

13 COUNCILMEMBER PONTANILLA: Yeah. I was wondering if we 

14 could have materials on your presentation, 

15 especially the maps, not only for Molokai, but for 

16 the Lahaina flooding areas. 

17 CHAIR MOLINA: Okay. The Power Point presentation copies? 

18 COUNCILMEMBER PONTANILLA: Yeah. 

19 CHAIR MOLINA: So noted. If that is okay with the 

20 

21 

22 

Department, we would like to get copies of those 

presentations that you have done for us today. 

Member Mateo. 

23 COUNCILMEMBER MATEO: Mr. Chair. 

24 

25 

Mr. Krueger, can you tell me what the 

projected timetable is to continue the project that 
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1 was -- that we're talking about at this point? 

2 MR. KRUEGER: We're going back for more funds for --

3 COUNCILMEMBER MATEO: Okay. Okay. 

4 MR. KRUEGER: for Subsystem B, and then -

5 COUNCILMEMBER MATEO: Okay. I got the schedule. 

6 CHAIR MOLINA: Member Kane. 

7 COUNCILMEMBER KANE: So is that request going to come 

67 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

during the annual budget cycle next year, or is that 

something that's going to come later on during this 

term, whether end of this year or beginning of next 

year? Is it going to be an amended request, or is 

it going to be for the annual budget next year? 

MR. KRUEGER: We're -- we'll do it during the annual 

budget 'cause we're still we're in the -- We're 

going to design it, you know, the realignment, and 

then get everything ready to rebid out again, so it 

will be -- time-wise it will be next summer before 

we can bid out. 

19 COUNCILMEMBER KANE: Yeah. Thank you. 

20 CHAIR MOLINA: Okay. Thank you. 

21 COUNCILMEMBER MATEO: Chairman, one 

22 CHAIR MOLINA: Member Mateo. 

23 COUNCILMEMBER MATEO: Sorry. 

24 Mr. Krueger, C, project C, that project C you 

25 spoke about earlier 
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1 MR. KRUEGER: Subsystem C, okay. 

2 COUNCILMEMBER MATEO: Yeah. You referenced it was -- Tell 

3 me the exact site of this. 

4 

5 

MR. KRUEGER: System C is right 

COUNCILMEMBER MATEO: Okay. 

right through here. 

6 MR. KRUEGER: It's right below town. I mean, this is the 

7 Main Street, right? 

8 COUNCILMEMBER MATEO: Okay. 

9 MR. KRUEGER: It's the street right below that, crosses 

10 

11 

12 

Camp 5. Part of it is on Camp 5. And this one road 

that goes toward Seaside and then it goes toward the 

ocean right through here. 

13 COUNCILMEMBER MATEO: And would you -- that particular 

14 

15 

point, is that in close proximity to the old Molokai 

Electric plant? 

16 MR. KRUEGER: Yes. 

17 COUNCILMEMBER MATEO: So you will be looking for another 

18 route because 

19 MR. KRUEGER: Well, we'll test the ground first. 

20 COUNCILMEMBER MATEO: But if you said that the 

21 

22 

construction of a building across the street from 

the plant had some oil on their property? 

23 MR. KRUEGER: Correct. 

24 COUNCILMEMBER MATEO: We're talking about a plant that has 

25 been there for generations. 
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1 MR. KRUEGER: Correct. So that's -- so we'll test the 

2 ground first. We'll test the route. We'll look 

3 We'll do soil borings along there to see if it is 

4 contaminated, then we'll go from there. We may want 

5 to decontaminate it, we may want to find another 

6 route. 

7 COUNCILMEMBER MATEO: Okay. Okay. Thank you. 

8 MR. KRUEGER: By the way, we had funds prior to do the 

9 design on this and we had a consultant picked, but 

10 

11 

12 

we didn't have enough funds get to a contract. We 

negotiated and negotiated, but the cost was just 

above -- above and beyond what we had available. 

13 COUNCILMEMBER MATEO: Okay. Then, Mr. Krueger, there is 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

an organization on Molokai called the Enterprise 

Community. The Enterprise Community receives 

federal monies in a rather large excess. One of 

their initial projects was a brown field project 

that had to do specifically with the old Molokai 

Electric plant. And because of this particular 

Federal status, they are -- they receive priorities 

in securing Federal funds. I would, you know -- it 

would be encouraging if you could at least touch 

bases with them to see the extent of their existing 

brown field project, because it is in the direct 

area of this particular project. Okay. 
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1 MR. KRUEGER: Thank you. 

2 CHAIR MOLINA: Member Kane. 

3 COUNCILMEMBER KANE: And just to, you know, add to that, 

4 probably the best -- Well, hopefully the best 

5 starting point would be to contact Ms. Lynn 

6 Araki-Regan, who is the Economic Development 

7 Coordinator who oversees the functions of the 

8 Enterprise Community for Molokai, if I'm not 

9 mistaken. So she should have some information or at 

10 least something where you folks can start engaging 

11 that discussion on Federal funds. 

12 CHAIR MOLINA: Okay. Thank you, Member Kane. 

13 Any other questions for the Department at 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

this point? Seeing none, the - one recommendation 

the Chair is going to make is to send a letter to 

the Department of Health to get comments on this 

issue as well. 

Any other recommendations or requests from 

the Committee as it relates to this project? Seeing 

none, the Chair thanks the Department again for this 

presentation regarding the Molokai drainage plan. 

And, again, if there's any other requests that the 

Committee Members would like to make, any other 

inquiries to find out about what's happening with 

this contamination issue, I think it's raised a few 
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1 eyebrows here today, please feel free to let me know 

2 or Mr. Taguchi know and -- as well as the 

3 Department. 

4 So if there are no objections, the Chair 

5 will -- Oh, by the way, the Chair did not officially 

6 close public testimony on this matter. Seeing that 

7 there's no one in the gallery here to testify, any 

8 objections to the closure of public testimony? 

9 COUNCIL MEMBERS: No objections. 

10 CHAIR MOLINA: Okay. Thank you. 

11 . . . END OF PUBLIC TESTIMONY 

12 CHAIR MOLINA: And the Chair will defer this item and will 

13 track the progress of the issues that we've talked 

14 about today as it relates to this. 

15 Any objections to deferral? 

16 COUNCIL MEMBERS: No objections. 

17 CHAIR MOLINA: Okay. Thank you. No objections to 

18 deferral. The item is deferred. 

19 ACTION: DEFER PENDING FURTHER DISCUSSION 

20 CHAIR MOLINA: Any announcements? The Chair has one 

21 

22 

23 

24 

25 

announcement. I would like to thank everybody for 

their participation and dedication to their work for 

the betterment of our community. 

And we do have the County fair later on this 

afternoon, and I understand there's a tremendous 
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amount of interest in the steak and rice plate and 

the chicken and rice plate, so please see Member 

Hokama and Committee Secretary Sato for more 

information on that. 

72 

And I believe we have a Committee of the 

Whole meeting at 1:30 today, or is it 1 o'clock? 1 

o'clock today. So just for the Members' 

information. 

Again, thank you to everyone for their 

involvement in our proceedings today. This meeting 

is adjourned: (Gavel.) 

12 ADJOURN: 10:43 a.m. 
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3 STATE OF HAWAII 

4 SS. 

5 CITY AND COUNTY OF MAUl 

6 

7 I, Sandra J. Gran, Certified Shorthand Reporter for the 

8 State of Hawaii, hereby certify that the proceedings were 

9 taken down by me in machine shorthand and was thereafter 

10 reduced to typewritten form under my supervision; that the 

11 foregoing represents to the best of my ability, a true and 

12 correct transcript of the proceedings had in the foregoing 

13 matter. 

14 I further certify that I am not attorney for any of the 

15 parties hereto, nor in any way concerned with the cause. 

16 DATED this 29th day of October, 2004, in Maui, Hawaii. 

17 

18 

19 

20 

21 Sandra J. Gran 
Hawaii CSR 424 
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